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This is a hybrid CPLR article 78/declarotory judgment action challenging
Hespondent New York State Department of Civil Servies"s {(“DOCS™) partiad denial of
Petitioner Daniél R. Suhe’s Freedom of Information Law ("FOIL"Y request. Petitioner
soupht certain payroll data from DO, For the reasons that follow, this Court grants the
reliaf Petitoner seeks in his Veritied Petition to the extent of (1} declaring that DCS
made an erver of law under CPLR 7803 (3} and, therefore. Petitioner 1s entitled to any
records responsive to Part 2 of 18 FOIL request: {2} déclaring that Execuative Order 183

and Public Officers Law do sot preclude Pelitioner from receiving the records sought;



and {3} diecting DUS 10 provide the records sought, This Cowurt denies that portion of
Petrtioner’s Verified Petition secking an award of reasvnable attorney’s fees.

Facts and Procedural History

Petitioner is an attorney at Liberty Justice Center in Chicage, Hinois. On April
24, 2019, pursnant to FOIL, Petitioner sought a listing of the full name. home zip code,
nire date, labor organization, bargaming onit, and payrel! deduction type of all classified
State emplovees as of June 1, 2018 (N 8t Cts Elec Filing [NYSCEF] Doc Mo. 4, Initial
Request). DCS respondett on Apnl 29, 2020, within the Tive-day acknowledgment
window under Public Officers Law § 89 (3) (a), stating, “Fthe Depariment is able fo
identify records responsive to your request, we expect to make those records available by
Wigy 28, 20097 (NY StCis Eleo Filing INYRCEF] Doe No. 25, Acknowledgment

Lettery{emphasis in original}. Shortdly thereatter, on May 16, 2019, DUS cmailed
Petitioner reguesting that hie complete a “Certitication Conmmercial Porposes” docament,

cerfifying he will not ase “any respansive records provided 1o Thim] m response to This]

FPOIL request . . for any solickation or fupd-raising purposes™ (NY S5 Cra Eles Filing

i

INYSCEF] Dog No. 26, 3.16.19 Email). Petstioner emigiled s signed contifioation the nox
day (MY 5t Cts Elec Filing [INYBCEF] Boc Ne. 27, 5.17.19 Email).

On May 28, 2019, DOS wrote Pettioner again advising that his request still
remainfed] under review” (NY 81.Cis Elec Filing INYSCEF] Doe No. 27, 5.28.19
Correspondence). DICS stated further, “Should the Department identify responsive
records, wé expect o make those vecords avatable to you o update you regarding the

status of vour request by June 25, 20197 {id}. Petitioner emailed DOS on May 30, 2019

asking for “a fuller explanation as to the reasons for the further delay 1 fultithng [his]

e



request and why June 25 is.a reasonable tineframe” (NY S8t Cis Blec Filing (NYSCEF]
Doe No. 29, 539,19 Eratl)

Iy s June 24, 2049 letter, BUS issued a determination on Petitioner’s request,
providing records responsive to Parts 1 {full name) and 3 through 5 (hite date, labor
organization, and bargaining unit) of the request. DUS advised that it withheld records
responsive to Part 2 {zip code} of Petiioner’s reguest pursuant to Public Officers Law
§§ 87 (2) (a){records exempted from disclosure by state or federal statute); 7 ()
{b)lrecords constititing an unwarranied invasion of personal privacyy; and 89 (MY home
addresses of public emplovees{INY Bt Crs Elee Filing [MYSCEF] Doc Neo. 30, FOIL
Appeal).” In withholding those records, the Records Access Officers stated,

“Records ? & been withbeld pursvant to Public Officers Law §87 Z{a},

which exempts from discloswre records that may be withheld by state or

federal statute. Relevent statutes include POL £87 2{b), which prechudes

fromr disclosure release of records which would constiute an uawarranted.

ihvasion of personal privacy, and POL §89 7, which protects from

disclosure ’ii‘ie home addresses of public ermplovees. Inaddition, Executive

Order 183 profects the personalprivacy of public vmployvees™ (id ).

By letier dated June 25, 2019, Petitioner appealed DOUS’ s partial dental of the
FOIL reguest WY 5t Cis Bloo Filing INYSCEF] Doc Mo, 8,110 Appeall. Petitioner
asserted three grounds for his appeal. Fiest, Pelitioner angwed Biat Public Officess Law
§ B9 (211} does not apply fo hisrecords request %}Lﬁ& e the disclésure of home zip chde

date of State employees does not constitute an unwarranted invasion of privacy, He cited:

NY Common Open Gov't FOIL-Adv-Op- 18939 (Aug 28, 2012} for his first ground.

YOS also advised P stitioner tiat it maintzined no records responsive (o Part & {payroll deduction type) of
Petitioner’s reoneds reguest, He s not contesting this poind and, therefore, this Court will not arddress the
" pondisciosure of information pertainmg to Part 6 of Petitioner’s sesoeds request,



Petitioner avgued further that the Record Access Officer’s statements on the alleged
unwarranted invasion of privacy is insufficient to justify withholding the records.

Second, Petitioner argued that Public Officers Law § 89 {7) and Executive Order
183 do not apply to his request because Part 2 does not seek the employees” “home

LEA

addresses” but, rather, “a distinet sub-part of the address”. He cited Advisory Opinion-

18959 again and out-of-state caselaw to support his argument on this ground. Petitioner
also relied on Marter of Daily News L.F. v City of New York Office of Paveoll ddmin. (9
AD3A 308 [1st Dept 20041), arguing that the Appellate Division’s bolding 18 directly on
ot

Third, Petitioner argued that Exccutive Order 183 dous not preempt the public’s
right 1o public information pursuant to FOIL.

On July 15, 2019, DOS FOWL Appeals Officer Mare Hannibal-dssued a fing
determination uphokding DUS"s detenmination (NY 51 Uts Elec Filing [NYSCUEF] Doc
No. 8, Appeal Dematy, Officer Hunribad confirmed that DUS reviewed the ¢ ”-f)mgﬁﬂfe file

after receiving Petioner’s initial request and agnin after Petitioner appealed s
deterpmoation (NY St Cts Bleo Filing INYSOEFT Doc Ma. 23, Addavit of 1. Mare
Hannibal). Officer Hanaibal states that he reviewsd the DCS file and conducted an
independent search of the complete FOIL record as a FOHL Appeals Olficer (id ). In

upholding the determinalion, Appeals Officer Hannibal rebed on Public Officers Law

e

§8 87423 {a), 87421 (b, 85 (74, 96 (17 {e), 90 (1) (b) and Executtve Order 183, Appeals
Otficer Hannibal wrole, i relevant parts

“Eraployees’ home zip codes bear no relation to thelr positions or official |
duties, Therefore, reloase of such mmfmasm; wroubd constifste an
unwarranted ipvasion of personal privacy, and the reguested records may
properly-he withheld pursnant to £O 183, the POL provisions aited above

e




and §§ 200132} of the New Yok State Personal Privacy Protection Law
IPOL Ast 6-A] (regarding withholding records which, i refeased, would -
constitute an unwarmanted nvasion of m?bibﬁiiﬁi privacy and 96{1 ¥k}
{permitting relesse of protected personal informution regurding daia
subjects, but oply upon advance writlen assurance to the NYSDCS that the
recorts will be ased solely for the purpose of statistical research and -
reporiing, but only it is fo be fransferred i a form that doos not reveal
the wdentity of wny data subject). Youwhad soaght the zip code dataina
format that would correlate home zip codes with identifiable emplovees,
which therefore muakes that record unveleasable uader POIL™ (NY 8t Cts
Blec Fiing INYSCEF] Doc No. &, FOIL Appeal¥emphasis in oz*i_gs.ﬂai}b

On Goetober 25, 2019, Peritioner fled the Verified Petition al jssue secking an
order {1} declaring that BUS made an evror of Taw under CPLR 7367 (3) and Pebtioner 1s
entitied to the records, (2) declaring that Executive Ovder 183 and Public Officers Law do
not prevent Petittoner from receiving the records sought, {3} divecting DOS o provide the

records sought, and (4) granting Petitioner an award for reasonable attormey’s fees,

DS interposed the Verified Answer on December 10, 2019, stating objections in

poit of Taw that the Verified Petifion fails 1o state a cause of action pursuant to CPLR
3230 {ay1 7y The Verified Answer incorporates by reference Otficer Hanmbal’s affidavi

i response to the Verifiad Petiion,

Discugsion
1. Standavd of Heview
When an agency denies record access, the entity seeking the records may

commence a special praceeding for judicial review of the denial of the FOIL reguest
{POL & 89 [5) [d)). The standard “affocted by an errer of law” applics to mdicial review
of FOVL requests rather than an “arbitrary and capricious”™ standard (Mulgrew v Bd of

Foue of City Sch. st of City of NY, 87 AD3d 506, 507 {1t Dept 2011 ], v denied 18

NY3d 806 120127,



2. Applicable Law on FOIL Disclosure
The Legislature enacted FOLL with 5 preswinption of sccess to public record
FOIL imposes a broad standard of open disclosure upen agencies of the government
{Muatier of Mantica v New York Nate Dept of Health, 94 NY 24 58, 61 1999 [ citing
Matter of Farbman & Sons v New York City Health & Hosps, Corp., 62 NY2d 75 {1984,
Public Officers Law § 84]) “All agency records are presumptively available for public
inspection and copying, unless they fall within 1 of 10 categorios of exemptions, which
permit agencies to withhold certain records” (Marier of Hanig v New York Siate Depi of
Muotor Vehicles, 79 NY2d 106, 108 119921
“Exceptionsto disclosurs “are to be narrowly construed, with the burden resting
on the agency to demonstrete that the requested material indeed qualifies for an
exemption” (Matier of Mantica, 94 WY 2d at 61 {quoted case omitied]). In orderw deny
disclosure, the records officer or clerk must show thar the requested information “falls
suarety within a POLL exemption by articulating a particularized and specific
justification for denying access” (Matter of Copiial Newspapers Liv. of Hearst Corp. v
Barns, 67 NY2d 562, 566 [108614 1 i’e‘;_%:e: records officar or clerk fals 1o prove that a
statutory exemption applies, FOIL “compels disclosure, not concealment™ {Mawer of
Westohesior Rockiand New SPENers v Kinthall, SO NY2 375 380 ggi}ggy}; oty st
give the exemptions thelr nateral and obvious meaning where such interpreiafion is

i

consistont with the legislative intent and the general purpose and policy underlying FOIL

(Matter of Copiral Newspapers v Wheler, 689 NY2d 246, 251 [1987 ()

et



3. DCS Did Mot Provide a Specific Justification for Denying the FOIL Request
for Zip Data

Petitioner argues that DCS failed 1o articulate a particularized and specific
justification for denying disclosure ef agency documents. He points to the following
language in Otfficer Haombal's Appeal Petermination to argue that DCE s denial of
disclosure of the zip code data is conclusory and provides no substantive justification or

evidence:
“Employees” home zip codes bear no relation 1o their position or official
duties. Therelore, reloase of such mictmation wonld constitute an
unwarranted fmvasion on personal privacy -, . Thecause Petitioner] had
sought the 2ip code data m a %tsrﬁmt that would correlate to home zip
codes with deniifiable emp?ey ses which makes that record unreleasable
under FOIL”{NY 8t Cts Elec Filing INYSCEF] Doc No. 9, Anpeal
arial ).

Relving on Public Officers Law §§ 87 (2) id} by, 89 {7y and Executive Order 1837,

oes

]

vgues that it property withheld the requested nformation because release of it will

B N ~ - z
constitute an unwaranted nvasion of personal privacy .

This Court agrees with Pelitioner that DS did not agticudate a particularized and

* Public Officers Law §

a3

87 (23 provides, In relevant part

2. Rach ageney shall, insccordanee with iy publshedrules, make available for public
ingpection and cnpm;w all revords, exeopt thal such agency may deny avcess (o records
o portions thereof that:

{n} ayespecifically exempted from disciosure by stute or federal slatste;

iy i diselosed would constitile sn umwarrasied invasion of personel wrivacy under the
provizions of sabdivisim teo of seclicn eighty-nine o s asticle .

1

3} Public Officers Law § 89 (7} provides, tn relevant pare “WNothing i this arvicle shall require the disclosoee
of the home sddiess of an officer or nmp?a}gx,& farmer offteer, or employee, o 2 retiree of 3 public
employees’ relirement svsten ... .7 _ '
e xovutive Grder 183 nrov h{'”& iy perinens pr
eriployecs, shall discloser {a) f.ha, B ﬁiﬁ&a-nﬁ{.ﬁs} R ¢
emplovee” i defined in Arficle 14 of the Civil Service Law.

s the applicebitity of Public Officers Law § 08411 {ey ana {13 ()

s “Mo State entity, including any of e officors or

apiiblic o1 _{30351:»,_ as He o pablic

EX

* meither Perftionsr, nor BOS addre
“Thas, this Court does not addeess those subsections.



spectiio justification 1o withhold records responsive to Part 2 of Petitioner’s FOIL
request, The Record Access Officed’s June 24, 2012 determination letier merely set forth
the provisions of the Public Officers Law and the Executive Order upon which DCS
relied and a cursory statement of what those provistons protect. Appeals Officer
Hanmbal’s July 15, 2019 determination lefter was no more specific. He incorporated the
cursory determination in DCS’s June 24, 2019 determination fetter, merely adding,

" Such

“lelimployees’ home 7ip codes bear no relation to their positions or official duties.”
bare explanations and lack of proof as 1o how the disclosure of the zip code data would
cause an econdmic or personal hardship are insulficient fo justify withholding the
requested documents {see, e.g., Mutier of Cornevale v City of Albany, 68 A3 1294,
1291-1292 [2d Dept 200591 holding that the respondent fatled th meet #s burden in
overcoming the prosuraption of availability because the agency offered only “conclusory
statements” to deny docess 1o the fequested recordsy,
The Appellate Division’s bolding wm Dadly News, 1.7 49 AD3d 308, sapra),

ittustrates the pont. In Dathy News, 1.8, pursuant to FOIL, the petitioner sought records
of the age andhome zip code of every persopn fhe Uity of Mew Vork Office of Payroll
Administration employed during o defined time period. The respondent withheld the
records claiming that the requested infermation was exempt from disclosure pursuant
Public Officers Law § 89 {21 {b) {v). Because the respondent did sot particularize the

fustification for withholding the documents and merely “parrotfed]” the statutory

f Officer Hannibal™s appeat d@i@.‘x:-;.x32;*;;;5(‘:& as best dhist can be gloaned Tom the conelusory languase,
patiadly cites Public Offoers Law § 82 {23 {(B)4iv) That subsection states) " An wsarraniod invasion of

personal privacy inclides, bt shall not be fimited 1o: . . dhsclosure of information of a personal natwe
when disclosure woultd vesuit in econonue or e mam% Eﬁ};miup i the wzzz{;mé party and such information i

nat refevant o the work of e 1 Agensy requesting or malmisaing i, Hd )



language, the Appellate Division held that the vespondent falled “to satisfv its burden of
demonstrating that the reguested material indeed gualifies for the exemption . . 7" (id).

Like the respondent in Daily News, LP., DUS s response in this case merely
parroted the statutory language of the Public Officers Law and the Exceeutive Order.
Those conelusory asserfions do pot satisty the DUS’s burden of demonstrating that the
requested material falls within the ambit of the exemptions, especially considering this
Staie’s strong presamption of avadability under FOIL {(id )

4. The Disclosure of Fip Code Data Does Not Constitute an Unreasonable
Tavasion of Privacy

Petitioner argues next that DCS erred by treating the zip code data the same as
the zip code data does not constitute an

home address data, asseriing that providin

g
mnreasonable iavasion of privacy. In response, DUS argues that, where au emplovee’s zip
code can be correlated to an individual’s name, disclosing such information is the
functional equivalent fo disclosing a home address and unreasonably invades the privacy
of those State employees. DUS relies on Murier of Hassig v New York State Dept. of
Heplthy (294 ADZ2A 781 [3d Dept Z0021), to support ils argument.

As an inttial pont, the plain language of Public Gilicers Law § 89 (7) does not
support DUS’s position. As stated, exceptions fo disclosure are to be narrowly construed
(Muiter of Mantica, 94 NYZd at 61} The plain language of § 89 (7) states that nothig in
CPLR article 6 requires the disclosure of the addresses of current or Tormer public
employees; the statute does nof preclude the disclosure of such information (POL §
89171 see wlxo Common Open Govi FOIL-AO-18955 [2012 ][ Note: FOIL Advisory
Opinton][NY 8t Uts Blee Filing (NYSCEF) Doc No, 11, FOIL Ad Opl“While i@&

ciearly indicates that home addresses of present or formier public eviplovess heed not be

G




disclosed, there is nothing in the language of that provision that would prohibit disclosure

- Uetting Buffulo Teachers Fed, v Buftaio Bd of Edue., 156 ADZA 1027, 1028 (dth
Bept 1989)concluding that the agency could withhold home addresses of its emplovees,
but that it conid choose to disclose the addrosses)] 1% Furthermore, DOCSs relisnce on
§ 89 (7) assumes that the disclosure of 1 zip code constifutes the disclosure of 2 home
address. As discussed in the next paragraph, there is no support for such conclusion.

DCS"s expansive reading of the word “zip code™ 1o mean “address” also conflicts
with the statutory mandate to ierpret exceplions to FOIL narrowly. A narrow reading of
the term “home address” n Public Officers Law § 89(7) and “home addressies)” |
Executive Order 183 indicates that the terms wean a complete address allowing others to
focate them (of Goldsiein v Perez, 133 Misc 24 303, 305306 [Ciy Cr of MY C, Kings Cty
1986  stating in context of inforpreting 22 NYCURR 208.42{¢) thar “The concept of
addiess necessatily tnplies the ability to locate st " UH. The tetm “zip code™ is melely
a part of an “address”
Albeit inthe context of analyzing service of provess, the Court in New York Uiy
Hews. Aurh. v Fouminin (177 Mise 24 784, 786 [Civ Ot of NV, iummfiv IREET N
nalvzed the United States Postal Service’s definttion of “address”. The definition shows

that a zip code is one component of an “address” (/4 ). Other Supreme Court decisions
support the same mterpretation of the word “address” (see Begency Towers LLCy
Landon, 10 Mise 3d 984, 996 [NYC Civ T, NY Cry 2006 Hreferring to “zmip code” and

“address” in the disjunctive in the context of service of process in holdover proceeding];

shorivy { Mafrer of Buffulo News,
cites the Opinton as porsansive

R Court recopizes that the FOLL Advistry € ‘og;z}izm is not Binding au
Frie. v Bufiads Enters. Dev. Cosp.. BANY 2d 488, 4972 [19947). This Court
authorivy.



Kartsson<& Ng v Civipcione, 186 Mise 2d 3539, 360 [Civ Ctof NY O, HY Cty

2000 Thhe zip code 1s.part of a malling address. . .71 Thus, this Court narrowly
reads the reterences in § 89 (7) to “home address” and “home address{esY” in Fxecutive
Crder 183 1o mean a complete address and not any of its component parts. such as a zip
code,

Moreover, as Petitioner peints out, DCS does not cite any authorlty supporting #s
argumment that disclosing zip code data correlating to the disclosure of the State
ermployees’ names is the Tunctionad equivalent of disclosing their bome addresses. The
crux of DUS's argument is that the formet of the zip code date correlates to home 7ip
codes with identifiable emplovees and atiows Petitioner to leam the home addresses
shrough searching the Web. The Court of Appesls rejected a sinilar srgument concering
PO disclosure in Mutrer of Empire Uir jor New York Stote Pollcy v New York Stote
Feachers’ Retivement Sps, 23 WY 33438 120141

Mptter of Ewmpive Ctr, comeerned the applicdbility of Pubic Officers Law § 89{7)
to the petitionar’s FOIL request of names from the New York State Teachers’ Retirement
Syitern and Teachers® Retirement Svstem of the City of New York of the retired
members of the svsten, Ef?;-e:{fﬁ'{z;‘z-am}_ciﬁdﬁé that the courts below misinterpreted 2 prior
Courtof Appeals’ decision— Muolter of New York Veteran Police 4ssn. v New York City
Police Dept. dre. [ Pension Fund (61 WY 26659 119831 — 1o hold that § 8947y exempted
the discovery of the names and addresses of the retived members. The Cowrt noted that
the courts below read Marier of New York Veterarn wo broadty, and that § 89 (7) exempls

disclosure the “home address” of the retiree but not his or her name.

[
.




DOS’s reliance ot Murer of Hassig v New York Staie Dept. of Healih {294 A4
781 [3d Dept 2002}), is misplaced. The case is imapposite because the zip code records at
1ssue concerned information on a State cancer registry, and the respondent denied the
request of zip code data from the registry in accord with Public Healib Law § 2407 and
42 USC § 280e(2)( D) v}y, which protect information of cancer patients,

The foregoing demonstrates that DUS made an error of law by withholding
records vesponsive o Part 2 of Pefitioner’s records request based on the grounds that the
mformation caused an unwarranted invasion of privacy and came within the ambit of the
exception set Torth in § 89 {7 snd the langoage set forth i Executive Order 183,

5, The Executive Order Must Yield Where It Contlicts with Statutory
Auntherity

Pettioner also argues thai an executive ofder cannot take precedence over a
citizen’s statutory rights vnder FOIL, Execptive Order 183 siates, in relevant part, “Ne
State entity, including any of is officers or employess, shall disai@w: {a} the howe
addrass(es) . . . (i1} to the extent compelled to do so by Iawlul service of process,

subpoena, court order, or as otherwise reguired by law” (Executive Order [Cuomeo] No.

183 [P NYCORR 8. 183 emphass added]).

2%

As stated 1 the previous section, a home zin code does nol mean “horoe address
as the term is stated in the narrow excepiion m Public Offivers Law § 89 {71 Second.
even assuning zip code means “home g@dé{aég{es}” stated in Executive Order 183, the
constitutional principle of separation of powers means the Executive Ordermust give
way to FOIL (Rapp v Carey, 44 WY2d 157, 163 [19781"(The executive has the power
to enforee legislation and iv accorded great flexibility in determining the methods of

enforcement . . . buot The or she] mny not | . “go beyond stated legislative policy and



prescribe a pemedial device not embraced by the policy.”). Therefore, even accepting
Petitioner’s interpretation of Executive Order 183, it does not trump the statutory
rmandate of FOGIL.
8. Petitioner Has Not Demenstrated His Entitlement to Attornev’s Fees
Petitioner sceks atforney”s fees in the Verified Petition but does not address the
issue in any of hus submissions, DOUS does not address the issue, either. In anv event, this
Court denies that portion of the Verified Petition seekime atforney’s fees.
Public Officers Law § 89 (c) addresses attorney’s fees i the context of a FOIL
request, stating,
*The court in such aproceeding: (1) may assess. against such agency
involved, reascnable attornes ¥'s fees and other litigation costs reasonably
incurred by such persan in any cusemnder the provisions of Hhis section in
which such verson has substantinily prevailed, and when the agency failed
to respond toa m.gu est or appeal within the statilory time, and (2] shall
assoss, against such agency, mvolved, reasonable aliormey’s fees and other
@i;ngan costs reasonably fnoutted by such ps::f%ﬁn ey case under thie

pzmmuﬁs of this se mmﬁ i which such person has substamtially prevailed
anid the court finds that the agency hiad no reasonable basts for denving

=%

ACCEsS,

As discussed, this Cowurt grants that part of Petitioner’s Verified Petition to the
extent of directing DDCS to disclose the withheld records. Therefore, Petitioner has
substantialty prevaifed in this proceeding. Nevertheless, Petitioner fails to meet either
ground set forth in § 89 {c) that he 15 entitled 1o attorney’s fees.

The record reflects that DUS complied with the five-day window under Public
'{f’s{%}c@m_ Law § 89 (3 {a). DUS set an adjusted deadline for May 28, 2019 in its April 28,
2019 acknowledgment lester (NY St C s Flec Filing [NYSCEF] Dog No. 8, Extension
Notice}. On May 28, 2019, DCS wrote Petttioner and adjusted the response deadline for

the ascond time for June 25, 2019 (NY 810 Blee Filing [NYSCEF] Doc No. 28,

o



32819 Letier). DCS responded to Petitioner on June 24, 2619 (NY 8t Cis Elec Filing
[NYSCEF] Doc No. 7, Dept Dendal). Even though DCS adjusted its anticipated response
date two times over the course of two months, it did so each time in writing before the
expiration of the previously set anlicipated response date. Therefore, DOS’s upsupported
reqquest for attorney’s fees does not satisfy the timeliness prerequisite under § 89 (¢) (see
Matter of Gannett Sateilite Info. Network LLU v New York Stare Thraway Auth., 183
AD3d 1072 [3d Dept 20201 noting that the trial conrt did not abuse its diseretion in
denying fees and stating, “slthough {the) respondent . . | adjusted its anticipated response
date several times over the next nine months, it did so each time in writing before the
expiration of the previeysly set anticipated response date, during which it continued to
search forand review possible responsive records.” 1.

Petitioner has not demonstrated thet DOS lacked a reasonable basis for
withholding records of the zip code data, 2ither, Whether the disclosure of a public
emplovee’s name and zip code coustitutes an upwarranted invasion of privacy under

PO s a novel {ssue. The caselaw provides Dittle divection on the yssue. and the record
this case implies that, under the circumstances, U8 balanced the mmportant presumption
of access under FOIL agmnst the egually important interest of the privacy of'the State

emplovees.” By denving disclosare of the subject records and providing all records

responsive to the other requested information, it appears that DCS erred on the side of

¥ This Court recognizes thet the facts 1n Doy Vews, 1P {9 A3 308, sups), convers a vequest forthe
wure of public emplovee™s names and 7 p oedes p:%z' s FOIL, The First Departroent’s holding in
Deify Wews, Ipc. s not determinarive on whether the disclosare m% teed with 7ip codes
constitnies ap winwarranted ineaston of privacy woder the Pubhe rs Lave, The Firgt Deprrtment’s
holding addresses whether the respondent demonstrated that the pﬁ}%{timw s request soiight records ii‘!a? fell
within an exception to PO Thus, the decision provides e puidance on the procise lssue raised i this

maticr,

dis
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caution o protect the privacy mierests of the State epplovees. This Court cannot say that
DCE doing so, under the circumstances, facked a reasonable basis.
The foregoing demoenstrates that Petittoner fatled to show that either of the
statutory prerequisites were met 1o supporf an award of attorney’s fees. Therefore, this
Court denies that request for velief set forth m the Verified Petition,
Theretore, it 1s hereby
ORDERED that judgment be entered deelaring that Respondent made an error of
Taw under CPLR T803(3) and that Petitioney is enhitled to'the records sought; and itis
further
DRBERED that Executive Order 183 and the Public Officers Law do not prevent
Petitioner from recetving the records songht; and 1t s further
OGRDERED that Respondent provide the records sought; and it is farther
QRDERED that the portion of Petitioner’s Verrtied Peiition -S;r::{:ki;'zg‘;.;m award for
hiz attorney’s fees 1z demed.
SO ORDERED AND ADJUDGED.
ENTER
Dated: Hudsos, New Yok

April 30, 2020 ;”3 i
AXB{:UJ{ Fotis / o %/ww

Richard B Ewwm%;
Acting Supreme Cowt Justice

Papers Consaderad:

ified Petition, dated October 25, 2019 Notoe of Petition, dated October
25, 2019 Memorandum of Law in Suppert of Verified Potition, dated Qctober
25, 2009, with annesed exhibits,

feri

i
L



o

Lad

Verified Answer, dated December 16, 2019, Affidavit of 1. Mare Hannibal,
sworn to- December 16, 2019, with atnexed exiibits; Memorandom of Law in
Support of Answer, dated December 16, 2019,

Alfirmation of Peter . Glennon, Frg., dated December 19, 2019; Pelttioner’s

Memorandum of Law in Support of Vertied Petition, dated December 19,
2049,
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