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MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF’S 

MOTION FOR PRELIMINARY INJUNCTION 

 

Public employees have a First Amendment right not join or pay any fees to a union 

“unless the employee affirmatively consents” to do so. Janus v. AFSCME, 138 S. Ct. 2448, 2486 

(2018). Plaintiff, Colleen Stroeder, an employee of the State of Oregon Department of 

Transportation (the “Department”), wishes to withdraw from Service Employees International 

Union Local 503, Oregon Public Employees Union (“SEIU” or “the Union”) and to cease paying 

any and all dues or fees to the Union. The Union has insisted, instead, that Stroeder and others in 

her position must wait until a specific time period that it prefers for her to exercise her First 

Amendment right not to pay union dues, and a recently enacted state statute takes the same 

position as the Union. 

Forcing Stroeder to continue to pay union dues until a specific time period is 

unconstitutional because any authorization Stroeder may have previously given was based on 

what the Supreme Court in Janus recognized as an unconstitutional choice between paying the 

union as a member or paying the union agency fees as a non-member. The Supreme Court in 

Janus recognized that the First Amendment requires, instead, that a government employee have a 

choice to not join or pay a union. The union membership application that Stroeder signed prior to 

the Supreme Court’s decision in Janus is no longer valid because it did not give Stroeder the 

option to pay nothing to the union. The burden is on the Union to prove by “clear and 

compelling” evidence that Stroeder provided affirmative consent to be a member of, and pay, the 

union, and it cannot meet this burden because of the unconstitutional nature of the choice it gave 

her. Id.   

Moreover, the Union is acting in concert with Kate Brown, in her official capacity as 

governor of Oregon (“Brown”); Paul Mather, in his official capacity as acting director of the 
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Oregon Department of Transportation (“Mather”); and Katy Coba, in her official capacity as 

director of the Oregon Department of Administrative Services (“Coba”) (collectively, “State 

Defendants”), to require Plaintiff and others similarly situated to wait until a specified time 

period to stop the deduction of union dues from their paychecks without their affirmative 

consent. Brown, Mather, and Coba have established a pattern and practice of working with the 

Union in this way. A recently enacted state statute, Oregon Chapter 429, (2019 Laws) (2019 

H.B. 2016) Section 6(6) (enacted June 20, 2019, added to and made a part of ORS 243.650 to 

243.782, but no ORS section number assigned yet) (“H.B. 2016”), Attached to this 

Memorandum as EXHIBIT 1, would codify this practice by requiring public employers to force 

their workers to wait until a specified time period to stop the deduction of union dues from their 

paychecks. 

In the face of the denials of her constitutional rights, Stroeder has brought this action to 

vindicate them. Given that the Supreme Court has recently spoken directly on these issues, 

Stroeder is more than likely to succeed on the merits of her case. She is currently suffering 

irreparable harm by having union dues deducted from her paycheck against her will to go 

towards union advocacy she does not support.  

Stroeder respectfully requests that the Court enter a preliminary injunction preventing 

further injury as the case is litigated. The Court should enter a preliminary injunction 1) 

Enjoining Brown, Mather, and Coba from withdrawing union dues from Stroeder’s paycheck; 2) 

Enjoining SEIU from accepting a transfer of Stroeder’s union dues from Brown, Mather, and 

Coba; 3) Enjoining Brown, Mather, and Coba from continuing their current pattern and practice 

of requiring Plaintiff and others similarly situated to wait until a specified time period to stop the 

deduction of union dues from their paychecks without their affirmative consent; and 4) Enjoining 
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Brown, Mather, and Coba from enforcing H.B. 2016, to the extent that it requires Plaintiff and 

others similarly situated to wait until a specified time period to stop the deduction of union dues 

from their paychecks without their affirmative consent.. The failure to enjoin these activities will 

lead to further abridgments of First Amendment rights which cannot be remedied at the 

conclusion of the litigation. 

 

FACTS 

Stroeder has been employed as an executive support specialist with the Department since 

April 2008.  When she was hired by the Department, her supervisor Brenda Triplett Coleman 

told Stroeder that her position was represented by SEIU and that, therefore, she was mandated to 

join SEIU. Ms. Coleman gave Stroeder an SEIU packet of information, including a union 

membership application card, and told her to sign it and turn it in. 

Relying on the statement from her supervisor, Ms. Coleman, that she must join SEIU as a 

condition of employment, Stroeder signed the SEIU union membership application card. 

Stroeder committed to a new job description with the Department in December 2009 and 

January 2014. In both instances the position contract noted that the position was represented by 

SEIU. The designation on her employment contract led Stroeder to her reasonable belief that she 

was forced to remain a member of SEIU as a condition of her employment by the Department. 

Relying on the statement from her supervisor that she must join SEIU as a condition of 

employment and relying on the union designation on her 2009 and 2014 employment contracts, 

Stroeder signed her latest Union membership application card on September 19, 2017. 

On August 28, 2018, two months and a day after the U.S. Supreme Court issued its 

decision in Janus, Stroeder sent a letter to the Union asserting her rights as recognized in Janus 
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to withdraw her union membership and to end her union dues deductions. SEIU refused, telling 

Stroeder she had missed the time period specified in her dues authorization form by ten days, and 

she could not end her deductions until August 3, 2019. 

Stroeder next contacted Alicia Pullen in the payroll office of the Department and 

requested that her union dues deductions cease. Ms. Pullen told Stroeder that the Department 

could not stop her union dues deductions unless it was notified to do so by SEIU. 

Next, Stroeder sent an email to the Department of Administrative Services (DAS), which 

handles labor relations for the State of Oregon, requesting to end her union dues deductions.  The 

labor relations staff at DAS also told Stroeder they could not stop her union dues deductions 

unless they were notified to do so by SEIU. 

On December 4, 5, and 11, Stroeder sent further emails to State of Oregon employees and 

union representatives to end her dues deductions, and she was told they would not end.  

On April 23, 2019, counsel for Plaintiff wrote a letter to Mather’s chief administrative 

officer explaining that Stroeder had withdrawn her authorization for due deductions, so the 

department should no longer deduct dues from her paychecks. No response was received.  

State Defendants and the agencies they supervise have deducted union dues from 

Stroeder’s paychecks since 2008 and have, on information and belief, remitted those dues to the 

Union. Those dues were approximately $66.61 per month, plus a $2.75 mandatory “issues” 

surcharge. 

 State Defendants’ actions reflect a pattern and practice of limiting Plaintiff and others 

similarly situated from exercising their First Amendment right to a free choice about whether to 

remain in or resign from and end dues to the union outside of the window designated in a 

previous dues-deduction authorization.  This practice has now been codified in H.B. 2016, 
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Section 6(6), which goes into effect on January 1, 2020. 

 

ARGUMENT 

The Court should enjoin H.B. 2016 from going into effect and should enjoin Defendants 

from collecting union dues from Stroeder. 

 

In the Ninth Circuit, a plaintiff seeking a preliminary injunction must satisfy one of two 

tests. The first test considers 1) the likelihood Plaintiff will succeed on the merits, 2) whether 

Plaintiff will suffer irreparable injury if the injunction is not granted, 3) the balance of equities, 

and 4) whether the injunction would be in the public interest. Coffman v. Queen of the Valley Med. 

Ctr., 895 F.3d 717, 725 (9th Cir. 2018); see also Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 

7 (2008). The second test provides that “if a plaintiff can only show that there are serious questions 

going to the merits—a lesser showing than likelihood of success on the merits—then a preliminary 

injunction may still issue if the balance of hardships tips sharply in the plaintiff's favor, and the 

other two Winter factors are satisfied.” Alliance for the Wild Rockies v. Peña, 865 F.3d 1211, 1217 

(9th Cir. 2017). Under either the traditional mode of analysis or the much more lenient analysis of 

Alliance for the Wild Rockies, the Court should grant Stroeder a preliminary injunction on her 

claims. 

 

I. Stroeder is likely to succeed on the merits of her claim that continued deduction of 

union dues violates her First Amendment rights to free speech and freedom of association. 

 

The Court in Janus explained that payments to a union could be deducted from a non-

member’s wages only if that employee “affirmatively consents” to pay.  

Neither an agency fee nor any other payment to the union may be deducted from a 

nonmember’s wages, nor may any other attempt be made to collect such a payment, 

unless the employee affirmatively consents to pay. By agreeing to pay, 

nonmembers are waiving their First Amendment rights, and such a waiver cannot 
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be presumed. Rather, to be effective, the waiver must be freely given and shown by 

“clear and compelling” evidence. Unless employees clearly and affirmatively 

consent before any money is taken from them, this standard cannot be met. 

 

Janus, 138 S. Ct. at 2486 (citations omitted). 

Supreme Court precedent provides that certain standards be met in order for a person to 

properly waive their constitutional rights. First, waiver of a constitutional right must be of a 

“known right or privilege.” Johnson v. Zerbst, 304 U.S. 458, 464 (1938). Second, the waiver must 

be freely given; it must be voluntary, knowing, and intelligently made. D. H. Overmyer Co. v. 

Frick Co., 405 U.S. 174, 185-86 (1972). Finally, the Court has long held that it will “not presume 

acquiescence in the loss of fundamental rights.” Ohio Bell Tel. Co. v. Public Utilities Comm’n, 

301 U.S. 292, 307 (1937). 

In Stroeder’s case, she could not have waived her First Amendment right to not join or pay 

a union. First, at the time Stroeder signed the union card, the right not to pay a union was not 

known, since the Supreme Court had not yet issued its decision in Janus.  Instead, Stroeder was 

under the impression from her supervisor that she was required to sign the union card.  Further, 

Stroeder could not have voluntarily, knowingly, or intelligently waived her right not to join or pay 

a union because neither SEIU nor the Department informed her that she had a right not to join the 

union at all. Further, at the time she signed the union card, Stroeder had no choice but to pay the 

union, so she could not have voluntarily waived her First Amendment right; she was never given 

the “free choice” mandated by Janus. 

Because the Court will “not presume acquiescence in the loss of fundamental rights,” Ohio 

Bell Tel. Co., 301 U.S. at 307, the waiver of constitutional rights requires “clear and compelling 

evidence” that the employees wish to waive their First Amendment right not to pay union dues or 

fees. Janus, 138 S. Ct. 2484. In addition, “[c]ourts indulge every reasonable presumption against 
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waiver of fundamental constitutional rights.”  College Savings Bank v. Fla. Prepaid Postsecondary 

Educ. Expense Bd., 527 U.S. 666 (1999) (citing Aetna Ins. Co. v. Kennedy ex rel. Bogash, 301 

U.S. 389, 393 (1937)). 

The union card Stroeder signed did not provide a clear and compelling waiver of Stroeder’s 

First Amendment right to not join or pay a union because it did not expressly state that Stroeder 

has a constitutional right not to pay a union and because it did not expressly state that Stroeder was 

waiving that right.  

After the decision in Janus, Defendants maintain that Stroeder may only withdraw her 

union membership during an arbitrary 15-day time window once per year, despite her repeatedly 

requests to be removed from the union rolls and to stop the dues deduction from her paycheck. 

H.B. 2016 would require government employees to stay in the union against her will until their 

window of time arises. 

The invalid union dues authorization card signed by Stroeder and others before the 

Supreme Court’s decision in Janus cannot meet the standards set forth for waiving a constitutional 

right, as required by the Supreme Court in Janus; therefore, Defendants cannot hold public 

employees to the time period to withdraw their union memberships set forth in their union cards.  

Since she was apprised of her constitutional rights by the Janus decision, Stroeder has not 

signed an additional union authorization card. Therefore, Stroeder has never been given her 

constitutional right to pay nothing to the union, never has provided “waiver freely given,” and she 

has, therefore, never given SEIU the “affirmative consent” required by the Janus decision. 

The likelihood that Stroeder succeeds in her claim is, thus, considerable. Stroeder has a 

clearly established right not to support the union, and she has not waived that right. This Court 

should prohibit Defendants from treating Stroeder as if she has waived her First Amendment rights. 
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At the very least, Stroeder has certainly “raised a serious question going to the merits” of whether 

continuing to allow Defendants to take money from the paychecks of public employees to fund 

the union’s advocacy violates their rights under the First Amendment. Alliance for the Wild 

Rockies, 865 F.3d at 1217. 

 

II. Stroeder and other government workers will suffer irreparable injury if H.B. 2016 

goes into effect and Defendants are allowed to continue deducting dues from their paychecks. 

 

If H.B. 2016, Section 6(6) is allowed to go into effect, government workers who signed a 

union membership application prior to Janus and who request to have their union dues deductions 

ended will be forced to wait until an arbitrary time period to exercise their First Amendment right 

to pay nothing to the union once they have withdrawn the affirmative consent required for such 

payment by Janus. This will cause the irreparable injury of having to pay union dues without their 

affirmative consent. 

Government workers could be forced to pay union dues without their consent for years 

under the terms of H.B. 2016. Unlike other states which have recently enacted similar statutes, the 

Oregon statute does not even allow workers a time period to end deductions each year. Instead, it 

delegates that time period to the terms of the agreement:  

A public employee’s authorization for a public employer to make a deduction under 

subsections (1) to (4) of this section shall remain in effect until the public employee 

revokes the authorization in the manner provided by the terms of the agreement. 

 

Exhibit 1 at 4.1 Collective bargaining agreements have been known to restrict the withdrawal of 

union dues deductions until the final month of the agreement, and most agreements remain in effect 

                                                           
1 The statute is unconstitutionally vague as to whether “agreement” refers to the agreement 

between the public employee and the union or the collective bargaining agreement between the 

public employer and the union. 
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for several years. Therefore, government workers in Oregon will be trapped paying unions for 

several years after they withdraw their consent if H.B. 2016 is allowed to go into effect. 

The continued deduction of union dues also constitutes an irreparable injury to Stroeder. 

Deducting over eight hundred dollars a year from her paycheck is not insignificant. The deduction 

is a hardship on Stroeder that cannot be compensated merely by returning her money with interest. 

The immediate injury being suffered by Stroeder’s current lack of funds is irreparable at a later 

date. 

The withholding from Stroeder’s paycheck also constitutes irreparable injury because it is 

a compelled subsidy that SEIU will use to fund ideological activities which she objects to. Such 

deductions are not simply a matter of money which could be returned with interest at the 

conclusion of litigation. Refunding her money at the close of the case would merely render a 

compelled subsidy, instead, to be a compelled loan. It would not resolve Stroeder’s injury:  

[E]ven a full refund would not undo the violation of First Amendment rights.  . . . 

[T]he First Amendment does not permit a union to extract a loan from unwilling 

nonmembers even if the money is later paid back in full.  

 

Knox, 567 U.S. at 317. 

Long before Janus recognized that agency fees were too great an imposition to pass 

constitutional muster, the Supreme Court put safeguards in place to “avoid the risk that [objecting 

employees’] funds will be used, even temporarily, to finance ideological activities unrelated to 

collective bargaining." Chicago Teachers Union, Local No. 1 v. Hudson, 475 U.S. 292, 305 (1986). 

In the public sector context, even bargaining itself inherently implicates political and ideological 

concerns. See Janus, 138 S. Ct. at 2473. “Given the existence of acceptable alternatives, [a] union 

cannot be allowed to commit dissenters' funds to improper uses even temporarily.” Ellis v. Bhd. of 

Ry. Employees, 466 U.S. 435, 444 (1984). The temporary deprivation to which the union claims 
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an entitlement should not be countenanced. “First Amendment values are at serious risk if the 

government can compel a particular citizen, or a discrete group of citizens, to pay special subsidies 

for speech on the side that [the government] favors.” United States v. United Foods, 533 U.S. 405, 

429 (2001). The only way to avoid that risk in this case is to enjoin H.B. 2016 and to enjoin the 

collection of Stroeder’s dues immediately. 

 

III. The balance of equities in this case favors granting an injunction, as enjoining 

the statute and the collection of dues will not harm Defendants. 

 

If H.B. 2016, Section 6(6) is enjoined from going into effect, Defendants will be in no 

worse shape than they are in today. They will not be harmed because this Court will be maintaining 

the status quo. 

"[U]nions have no constitutional entitlement to the fees of nonmember-employees." 

Davenport v. Wash. Educ. Ass’n, 551 U.S. 177, 185 (2007). Nor do they have the right to claim 

membership of employees who have not provided affirmative consent to membership. Janus, 138 

S. Ct. at 2486. Given that the entire risk of constitutional deprivation falls on employees rather 

than the union, courts must ask “[w]hich side should bear this risk? The answer is obvious: the 

side whose constitutional rights are not at stake.” Knox, 567 U.S. at 321. 

As the Supreme Court recognized when considering the pre-Janus agency fee regime, “if 

unconsenting nonmembers pay less than their proportionate share, no constitutional right of the 

union is violated because the union has no constitutional right to receive any payment from these 

employees . . . The union has simply lost for a few months the ‘extraordinary’ benefit of being 

empowered to compel nonmembers to pay for services that they may not want and in any event 

have not agreed to fund.” Knox, 567 U.S. at 321 (internal citations omitted). The same logic applies 

here: at most, SEIU can try to claim a contractual right to some dues from Stroeder. Weighed 
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against Stroeder’s interest in the vindication of her First Amendment rights, SEIU’s desire for her 

dues is insubstantial.  

The balance of equities, therefore, favors Stroeder and other government workers like her. 

Given the significant likelihood of success on the merits, the Court should, therefore, issue a 

preliminary injunction. And in this case the balance of equities so strongly favors government 

workers that, under this Circuit’s more lenient test, the Court should enjoin dues collection even if 

it believes public employees have only raised a substantial question going to the merits of the 

claim. Alliance for the Wild Rockies, 865 F.3d at 1217. 

 

IV. Sustaining the Constitutional rights of Stroeder and other government 

workers is in the public interest. 

 

The enforcement of constitutional rights is, by definition, in the public interest. Melendres 

v. Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012) (“[I]t is always in the public interest to prevent the 

violation of a party’s constitutional rights.” (quoting Sammartano v. First Jud. Dist. Ct., 303 F.3d 

959, 974 (9th Cir. 2002)). Moreover, there is no countervailing private interest in having unions 

continue to collect government workers’ dues. SEIU and other unions already rightfully enjoy 

substantial rights under the First Amendment to advocate for the issues they care about. See 

Citizens United v. Federal Election Comm’n, 558 U.S. 310, 364 (2010) (striking down spending 

limits on union issue advocacy). 

 

CONCLUSION 

For the reasons stated above, the motion for preliminary injunction should be granted. 

Dated: August 2, 2019   Respectfully Submitted, 

 

/s/ Brian K. Kelsey   
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