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NATURE OF THE CASE 

 Plaintiffs are a group of Illinois taxpayers seeking to challenge a 

regulation issued by the Illinois Department of Commerce and Economic 

Opportunity (“the Department”) and decisions made pursuant to that 

regulation.  Plaintiffs’ sole claim is that the regulation, 14 Ill. Admin. Code 

§ 527.20, authorizes tax credits for amounts larger than provided for by 

statute, 35 ILCS 10–5/1, et seq. (2016).  Plaintiffs assert that they have 

standing as taxpayers.  The circuit court disagreed and dismissed the case for 

lack of standing pursuant to 735 ILCS 5/2–619 (2016).  The appellate court 

reversed, and this Court allowed leave to appeal. 

 

ISSUES PRESENTED FOR REVIEW 

 1. Whether taxpayers lack standing to challenge government action 

that does not involve the disbursement of treasury funds in which the 

plaintiffs have an equitable ownership interest and which they will be liable to 

replenish. 

 2. Whether the appellate court erred in expanding taxpayer 

standing to allow challenges to any government action that costs money to 

administer. 
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STATUTES AND REGULATIONS INVOLVED 

 This case involves the Economic Development for a Growing Economy 

Tax Credit Act, 35 ILCS 10–5/1, et seq. (2016) (“the Act”), and a regulation 

adopted by the Department as part of the implementation of the Act, 14 Ill. 

Admin. Code § 527.20.  Both the statute and the regulation are set forth in 

defendant-appellant’s separate appendix. 

 

STATEMENT OF FACTS 

Statutory Background 

 In 1999, the Illinois General Assembly enacted, and the Governor 

signed, the Act, P.A. 91-476; 35 ILCS 10/5–1, et seq. (2016). The Act is designed 

to allow Illinois to compete with “other states and nations that have major 

financial incentive programs for medium-sized and large firm relocations.”  35 

ILCS 10/5–3 (2016).  More specifically, the Act asserts that “[t]he State must 

not only continue to work with firms to help them locate their new plants and 

facilities in Illinois but also must provide competitive investment location tax 

credits in support of the location and expansion of medium-sized and large 

operations of commerce and industry.”  Id.  

 To fulfill its purpose, the Act establishes a tax credit for which eligible 

employers may apply, and it specifies eligibility criteria.  35 ILCS 10/5–20, 5–

25 (2016).  The Department oversees the application process and is directed to 
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“make Credit awards under this Act to foster job creation and retention in 

Illinois.”  35 ILCS 10/5–15(a)(2016); see also 35 ILCS 10/5–40 (2016) (amount 

of tax credit to be determined by taking into consideration, inter alia, “[t]he 

number and locations of jobs created and retained in relation to the economy 

of the county where the projected investment is to occur”).  The Department 

also has the authority to “adopt rules necessary to implement this Act.” 35 

ILCS 10/5–80 (2016); see also 35 ILCS 10/5–10(a) (2016) (Department has 

authority to “[p]romulgate procedures, rules, or regulations deemed necessary 

and appropriate for the administration of the programs. . .”).  

Procedural History 

 Plaintiffs filed a complaint alleging that aspects of one of the 

Department’s regulations, 14 Ill. Admin. Code § 527.20, allow employers to 

seek and obtain larger tax credits than the Act itself provides.  C.3-14.  The 

complaint sought a declaration that the Department had exceeded its statutory 

authority, an injunction prohibiting the Department from awarding tax credits 

pursuant to the regulation, and reasonable costs and attorneys’ fees.  C.13.  In 

particular, they alleged that the regulation allows a business to receive a tax 

credit up to the amount of income tax withheld from new and retained 

employees who work on approved projects, while the Act authorizes tax credits 

only up to the amount of income tax withheld from new employees.  C.10.  To 

establish standing, plaintiffs relied on their status as Illinois taxpayers.  C.9.  
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On March 16, 2015, the Department moved to dismiss, arguing that plaintiffs 

did not have standing.  C.66, 69.   

 The circuit court dismissed plaintiffs’ complaint with prejudice due to 

lack of standing.  C.120-21.  The circuit court explained that for taxpayers to 

have standing, they must allege that public funds have been “depleted by 

misappropriation,” and that they will have to replenish them.  R.38.  The court 

concluded that the award of a tax credit does not qualify as the kind of 

expenditure or misappropriation that supports taxpayer standing.  Id. 

 The court also addressed a different argument—that the Department’s 

expenditure of resources in administering the regulation was a 

misappropriation of funds sufficient to confer taxpayer standing.  R.39.  The 

court rejected that view as well, holding that this form of taxpayer standing is 

limited to challenges to statutes as unconstitutional or otherwise illegal, and 

does not permit a taxpayer to go to court to “question the judgment of policy, 

expenditures or allocations of funds.”  Id.  Finally, the court held that the 

Department’s interpretation of the Act “can still be challenged by Department 

of Revenue, by other members of the State of Illinois, which leads to the last 

conclusion that the State of Illinois is the real party in interest here.”  R.40.  

The appellate court reversed.  2016 IL App (4th) 150522.  That court 

held that there are two distinct rationales underlying the doctrine of taxpayer 

standing in Illinois.  Id. at ¶ 18.  First, the court stated that tax revenues upon 
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their collection are public funds of which the taxpayers are equitable owners, 

and taxpayers have the right to restrain the illegal use or misappropriation of 

such funds.  Id.  Second, the court stated that if public funds are misused, 

taxpayers may be called upon to make up the deficiency.  Id.  The court then 

“push[ed] off to one side” the second argument, acknowledging that such a 

claim “might be too speculative and simplistic.”  Id.  As the court asked, “Can 

one really predict the legislature will probably raise taxes because of the 

excessively generous tax credits that defendant will grant?”  Id. (emphasis in 

original).   

The court then turned to the “alternative argument, the argument of 

equitable ownership.”  Id.  It rejected the argument that this Court’s decision 

in Lyons v. Ryan, 201 Ill. 2d 529 (2002), stands for the proposition that if no 

public salaries are paid or public equipment is used that otherwise would not 

have been paid or used but for administering an illegal statute, there has been 

no misapplication of public funds sufficient to confer standing.  Jenner, 2016 

IL App (4th) 150522, ¶ 21.  Instead, the court stated that “[i]mplementing any 

policy costs some amount of money, including the policy to impose an illegal 

tax.”  Id. at ¶ 24 (discussing Snow v. Dixon, 66 Ill. 2d 443 (1977)).  The court 

continued that, “a taxpayer can be injured when public funds, in which the 

taxpayer has a beneficial interest, are misused by implementing an invalid 

statute or regulation.”  Id. at ¶ 26.  Because the Department will expend public 
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funds in determining whether to grant the tax credits, there is an alleged 

misuse of public funds for taxpayer standing purposes.  Id. at ¶ 28.     

The court also rejected the argument, founded upon People ex rel. Morse 

v. Chambliss, 399 Ill. 151 (1948), that taxpayers lack standing to compel the 

collection of additional taxes.  Jenner, 2016 IL App (4th) 150522, ¶¶ 34-35.  

Instead, the court found that plaintiffs here sought to prevent the future 

acceptance of an unlawfully low tax.  Id. at ¶ 35 (citing Snow, 66 Ill. 2d at 452).  

Returning briefly to the argument that taxpayers must be liable to replenish 

the treasury for the public funds that were misapplied, the court found that 

“such liability is not the sine qua non of taxpayer standing.”  Id. at ¶ 50 (citing 

Krebs v. Thompson, 387 Ill. 471, 475 (1944).  

 The court concluded that a taxpayer has standing to enjoin the 

administration of an agency regulation that exceeds the agency’s legal 

authority.  Id. at ¶ 54.  It held that while a taxpayer need not show that he is 

liable to replenish the public treasury to make up for the public funds allegedly 

misused, id. at ¶ 18, public funds will always be at issue because administering 

a regulation will never be cost-free, id. at ¶ 52. 
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ARGUMENT 

I. The standard of review is de novo. 

 

 Under Illinois law, the defendant has the burden to plead and prove lack 

of standing.  Lebron v. Gottlieb Mem’l Hosp., 237 Ill. 2d 217, 252 (2010).  When 

standing is challenged in a motion to dismiss, the court must accept as true all 

well-pleaded facts in the plaintiff’s complaint and all inferences that can 

reasonably be drawn in the plaintiff’s favor.  Int’l Union of Operating 

Engineers, Local 148, AFL-CIO v. Illinois Dep’t of Employment Sec., 215 Ill. 2d 

37, 45 (2005).  A court’s disposition of a section 2–619 motion to dismiss for 

lack of standing presents a question of law which this Court reviews de novo.  

Id. 

II. A taxpayer has standing to seek an injunction against an 

official action that results in a disbursement of general 

treasury funds which the taxpayer is liable to replenish. 

 

 This Court has long insisted that every plaintiff demonstrate standing 

to sue, so that courts can “preserve for consideration only those disputes which 

are truly adversarial and capable of resolution by judicial decision.”  Greer v. 

Illinois Housing Dev. Auth., 122 Ill. 2d 462, 488 (1988).  See also, e.g., Powell 

v. Dean Foods Co., 2012 IL 111714, ¶ 36 (“The purpose of the standing 

doctrine is to ensure that courts are deciding actual, specific controversies and 

are not deciding abstract questions or moot issues.”); Lebron, 237 Ill. 2d at 252 

(the “related doctrines of standing and ripeness seek to insure that courts 
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decide actual controversies and not abstract questions.”) (citation omitted); 

Wexler v. Wirtz Corp., 211 Ill. 2d 18, 23 (2004) (purpose of “doctrine of 

standing is to insure that issues are raised only by those parties with a real 

interest in the outcome of the controversy”). 

 To ensure that courts are limited to resolving actual, concrete 

controversies, this Court requires that every plaintiff assert an injury in fact to 

a “legally cognizable legal interest” that is “fairly traceable to the defendant’s 

actions” and “substantially likely to be prevented or redressed by the grant of 

the requested relief.”  Greer, 122 Ill. 2d at 492-93 (citations omitted).  

Moreover, the injury must be “distinct and palpable, rather than a generalized 

grievance common to all members of the public.”  Id. at 494 (internal 

quotation marks omitted).  A “party cannot gain standing merely through a 

self-proclaimed interest or concern about an issue, no matter how sincere.”  

Glisson v. City of Marion, 188 Ill. 2d 211, 231 (1999).  See also, e.g., In re 

Marriage of Rodriguez, 131 Ill. 2d 273, 280 (1989) (“In deciding whether a 

party has standing, a court must look at the party to see if he or she will be 

benefitted by the relief granted.”).  The elements that entitle the plaintiff to 

standing must be determined on a case-by-case basis.  In re M.I., 2013 IL 

113776, ¶ 32.  

 In view of the standing requirement’s vital function of confining courts 

to their proper role of deciding concrete disputes in which the litigants have a 
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real stake, Illinois courts have generally been careful to ensure that taxpayer 

standing remains a “narrow doctrine permitting a taxpayer the ability to 

challenge the misappropriation of public funds.”  Illinois Ass’n of Realtors v. 

Stermer, 2014 IL App (4th) 130079, ¶ 29 (citing Scachitti v. UBS Fin. Servs., 

215 Ill. 2d 484, 494 (2005) (quoting Barco Mfg. Co. v. Wright, 10 Ill. 2d 157, 

160 (1956))).  In particular, this Court has confined taxpayer standing to cases 

in which plaintiffs sue “to prevent the misapplication of public funds, . . . based 

upon the taxpayers’ equitable ownership of such funds and their liability to 

replenish the public treasury for the deficiency.”  Fergus v. Russel, 270 Ill. 304, 

314 (1915).  The plaintiff’s complaint “must establish this situation, otherwise 

it is fatally defective.”  Golden v. City of Flora, 408 Ill. 129, 131 (1951).  The 

“mere possibility” that taxpayers may someday be required to “make up a 

deficiency in public funds” caused by alleged illegal expenditures “is not 

sufficient” to support a taxpayer suit.  Dudick v. Baumann, 349 Ill. 46, 50-51 

(1932). 

 In short, to assert taxpayer standing, a plaintiff must establish that (1) 

the plaintiff has equitable ownership of the public funds at issue; (2) those 

funds are being or will be illegally disbursed; and (3) the plaintiff is liable to 

replenish the treasury for the resulting deficiency.  Scachitti, 215 Ill. 2d at 494; 

Barco Mfg., 10 Ill. 2d at 160; Golden, 408 Ill. at 131; Fergus, 270 Ill. at 314.  

The plaintiffs here meet none of these requirements and therefore lack 
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standing to sue as taxpayers.   

III. Plaintiffs meet none of the requirements for taxpayer standing. 

A. Plaintiffs have no equitable interest in taxes allegedly 

owed but not collected. 

 

 Taxpayer standing under Illinois law is based on the principle that 

taxpayers have an equitable ownership interest in general treasury funds and 

are injured when those funds are disbursed because they may be called upon to 

replenish the treasury in the future.  See Barco Mfg. Co., 10 Ill. 2d at 161; 

Jones v. O’Connell, 266 Ill. 443, 447-48 (1914); Stermer, 2014 IL App. (4th) 

130079, ¶¶ 29-30.  Illinois courts have long emphasized that this concept of 

equitable ownership is critical to taxpayer standing; if the funds at issue are 

not part of general treasury funds, taxpayers have no equitable interest in 

them and hence no taxpayer standing.   

 In Barco Mfg., for example, the plaintiffs were employers who 

contributed to the Illinois Unemployment Compensation Fund and sought to 

enjoin what they considered illegal payments from the Fund.  10 Ill. 2d at 159.  

This Court rejected the plaintiffs’ claim of taxpayer standing because, it 

explained, although taxpayers have an equitable interest in general revenue 

funds, they have no equitable interest in money that has been paid into a 

specific fund for a specific purpose.  That was true even though the plaintiff-

employers in Barco themselves paid into the fund; this Court held that any 
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potential increase in their required contributions as a result of the allegedly 

unlawful disbursements was speculative.  Id. at 161-65. 

 Plaintiffs’ theory of equitable ownership here is even more attenuated 

than the one rejected by this Court in Barco.  Here, the funds of which 

plaintiffs complain have never been paid into the treasury in the first place, let 

alone disbursed or misappropriated.  The plaintiffs’ claims instead focus on 

unidentified sums of money, held by unidentified private parties, that 

plaintiffs believe should have been paid in taxes.  But this Court has never 

permitted taxpayers to assert standing based on taxes that have not been 

collected, and for good reason: such moneys are not part of general treasury 

funds, and taxpayers therefore have acquired no interest in them, equitable or 

otherwise. 

 This Court’s decision in Jones v. O’Connell, 266 Ill. 443 (1914), relied 

upon by plaintiffs below, see, e.g., Pl. Repl. Br. at 10-11, is not to the contrary.  

In that case, a taxpayer sued the Cook County Treasurer, who had transferred 

most of the collected inheritance taxes to the state treasury but, pursuant to 

state law, kept 2% of those funds as compensation.  Id. at 444-45.  This Court 

held that the taxpayer in Jones had an equitable interest in the retained 2% of 

the collected taxes and therefore had standing.  Id. at 450-51.  Jones is 

inapplicable here because, unlike here, the plaintiff sued the person who 

actually had possession of the disputed money, and because Jones involved 
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taxes that had actually been paid, rather than taxes the plaintiffs believe other 

(unidentified) private parties should have paid.   

The comparison to Jones illuminates the dangerous implications of 

allowing taxpayer standing in cases like this one, in which the relevant funds 

have not entered the treasury.  In Jones, taxpayers sued to enjoin a public 

official from misappropriating taxes he had collected.  Here, plaintiffs concede 

that the taxes in question have not been collected by the State, and have asked 

for an injunction directing that they be collected.  In practical effect, then, this 

is a suit brought by private parties for the collection of tax.  If this Court were 

to affirm the appellate court’s judgment, plaintiffs and other taxpayers would 

effectively become roving tax collectors, able to sue the government whenever 

they believed someone was paying too little in tax.  This Court’s cases 

conclusively refute that notion.  See, e.g., People ex rel. Morse v. Chambliss, 

399 Ill. 151, 157 (1948) (holding that only taxing body can bring suit to collect 

taxes). 

Indeed, the case law is clear that for litigation seeking the collection of 

funds to which the State might have some claim, the State is the real party in 

interest, and taxpayers cannot step into its shoes.  In Lyons v. Ryan, for 

example, taxpayers attempted to impose a constructive trust on funds illegally 

received by Secretary of State officials who were engaged in “a scheme to issue 

commercial drivers’ licenses to unqualified drivers in exchange for political 
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contributions.”  201 Ill. 2d 529, 532 (2002).  This Court rejected that attempt, 

explaining that “[s]tanding to bring an action cannot be based on the creation 

of ‘public’ funds through the imposition of a constructive trust.”  Id. at 538 

(citing Fuchs v. Bidwill, 65 Ill. 2d 503, 509 (1976)).  See also Scachitti, 215 Ill. 

2d at 501 (taxpayers lack standing to sue private defendants who allegedly 

overcharged the State in bond transactions).  Plaintiffs in this case may not 

have explicitly requested a constructive trust, as the plaintiffs did in Lyons, or 

compensatory damages and restitution, as in Scachitti, but functionally they 

are asking the court to declare certain funds in the hands of private parties to 

be owed to the State.  Scachitti and Lyons firmly establish that such claims 

belong to the State, and so plaintiffs cannot bring them.  While it is true, as 

the appellate court noted, that those cases were “taxpayer derivative actions” 

rather than actions ostensibly brought on the taxpayers’ own behalf, Jenner, 

2016 IL App (4th) 150522, ¶¶ 38-39, for present purposes the distinction is 

immaterial.  Regardless of the plaintiff’s theory of standing, those precedents 

hold that the State, acting through the Attorney General, has the sole power to 

sue to recover funds alleged to be owed to it.  Scachitti, 215 Ill. 2d at 500; 

Lyons, 201 Ill. 2d at 540.
1

 

                                                 
1

 Additionally, the General Assembly may by statute confer standing on 

private informants or relators to bring qui tam actions to recover a penalty in 

the name of the government.  Scachitti, 215 Ill. 2d at 494-95.  “[B]y definition, 

qui tam rights have never existed without statutory authorization.”  Scachitti, 

215 Ill. 2d at 495 (citation omitted).  In such cases, the relator’s standing is 



 

 14 

Permitting taxpayer standing to bring actions like this one, which do 

not involve allegations of illegal payments from the treasury but instead seek 

an injunction commanding the collection of additional tax, would perform an 

end-run around cases like Scachitti and Lyons and disrupt the State’s 

exclusive control over matters in which it is the real party in interest.  Such a 

dramatic and unprecedented expansion of taxpayer standing would enmesh 

the courts in the full sweep of ordinary revenue-related decisions that Illinois 

law entrusts to the discretion of the executive branch.  

B. Plaintiffs cannot show that any funds are being illegally 

disbursed. 

 

 Plaintiffs’ assertion of standing cannot be squared with the 

longstanding requirement that the taxpayer plaintiff identify an allegedly 

unlawful disbursement of treasury funds.  This requirement, which is codified 

in the language of the Public Monies Act, see 735 ILCS 5/11–301 (2016) 

(authorizing actions “to restrain and enjoin the disbursement of public funds 

by any officer or officers of the State government”),
2

 has long played a central 

                                                                                                                                                 

based on the prospect of recovering a concrete penalty, or on the government’s 

assignment of its claim, see Vermont Agency of Natural Resources v. United 

States ex rel. Stevens, 529 U.S. 765, 773-74 (2000), rather than on the relator’s 

status as a taxpayer.  Plaintiffs do not assert qui tam standing here. 

2 Plaintiffs never asserted reliance on the Public Monies Act, and they failed to 

follow the procedural requirement of obtaining leave to file such a complaint, 

735 ILCS 5/11–303 (2016).  The appellate court ruled that the Department had 

forfeited this affirmative defense, Jenner, 2016 IL App (4th) 150522, ¶ 32, and 

the Department does not challenge that ruling in this appeal.  In any event, as 

this Court has explained, the Public Monies Act did not “enlarge the right of 
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role in this Court’s taxpayer standing decisions.  Scachitti, 215 Ill. 2d at 494; 

Barco Mfg., 10 Ill. 2d at 160; Golden, 408 Ill. at 131; Fergus, 270 Ill. at 314.  

Because plaintiffs do not seek to enjoin unlawful payments by the government, 

but instead seek to require collection of additional taxes allegedly owed, they 

cannot meet this requirement. 

 As explained above, the award of a tax credit is not a payment of funds 

from the treasury, because the relevant funds never became part of the 

treasury in the first place.  From a doctrinal perspective, then, such an award 

can never form the basis for a claim of taxpayer standing—and, indeed, the 

Department is aware of no case in which this Court has upheld taxpayer 

standing by treating a tax credit as if it were a misappropriation of public 

funds.  But even from a purely economic perspective, a tax credit does not 

always have the same fiscal effects as a payment by the government of an 

equivalent amount of money.  Many tax credits, including the one at issue 

here, leave money in the hands of private parties to spend as they choose, 

whereas the government can spend money only as legally authorized.  In fact, 

the very point of the tax credit plaintiffs challenge here is to stimulate 

economic activity in the State, 35 ILCS 5/10–1 (2016) (noting purpose of 

                                                                                                                                                 

citizens and taxpayers nor … extend the jurisdiction of courts of equity.” Daly 

v. Madison Cnty., 378 Ill. 357, 376 (1941) (citing Ill. Rev. Stat. 1941, ch. 102, ¶ 

11).  As a result, the cases generally do not distinguish between standing 

pursuant to the Public Monies Act and common-law taxpayer standing.  See, 

e.g., Barco Mfg. Co., 10 Ill. 2d at 158.   
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statute), which, if successful, would lead to greater tax receipts than the 

amount of the credit.  See DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 344 

(2006) (noting that “it is unclear that” tax credits and exemptions “do in fact 

deplete the treasury” because “[t]he very point of the tax benefits is to spur 

economic activity, which in turn increases government revenues”) (emphasis 

in original).  Regardless of whether the tax credits that plaintiffs here 

challenge in fact result in increased revenues, the differences in economic 

structure and effects between tax credits and direct subsidies preclude any 

suggestion that they ought to be treated as legally identical. 

 Even if a particular tax credit could be shown to be economically 

comparable to a disbursement of treasury funds, it does not follow that the two 

should be treated the same for purposes of standing.  As the United States 

Supreme Court recognized in Arizona Christian School Tuition Organization 

v. Winn, 563 U.S. 125, 141-42 (2011), although “tax credits and governmental 

expenditures can have similar economic consequences, at least for beneficiaries 

whose tax liability is sufficiently large to take full advantage of the credit,” 

they need not have the same implications for a taxpayer’s standing.  It is true, 

of course, that federal law differs from Illinois law on the issue of taxpayer 

standing, with federal courts rejecting the concept in all but a narrow range of 

cases.  Id. at 134.  But the plaintiffs in Winn attempted to avail themselves of 

an Article III principle that parallels taxpayer standing in Illinois: the Flast 
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exception, which allows taxpayers to challenge legislative appropriations 

alleged to violate the First Amendment’s Establishment Clause.  See Flast v. 

Cohen, 392 U.S. 83, 105–06 (1968).  The Court rejected that attempt on the 

ground that the plaintiffs “assume[d] that income should be treated as if it 

were government property even if it has not come into the tax collector’s 

hands.”  Winn, 563 U.S. at 144.  This Court should reject plaintiffs’ standing 

for the same reason here.  At the very least, the Supreme Court’s refusal to 

treat tax credits as legally identical to government spending illustrates that 

there is no logical reason why tax credits and disbursements must be treated 

the same. 

 Although the appellate court did not separately discuss the element of 

taxpayer standing that requires a showing of misappropriation of public funds, 

it apparently concluded that it was met here because the challenged regulation 

would cost some money to implement.  Jenner, 2016 IL App (4th) 150522, 

¶¶ 26, 27.  At the same time, however, the appellate court acknowledged that 

“it always will cost something to administer a regulation,” and that the 

“machinery of the State never runs cost-free.”  Id. at ¶ 39 (emphasis in 

original).  If sustained, then, its theory would effectively sweep away all of the 

traditional limitations on taxpayer standing embodied in this Court’s 

longstanding precedent, because it would allow taxpayers to go to court to shut 

down any government action they viewed as illegal, on any subject, from tax 
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policy to investigation to public safety to the provision of public information.  

Taxpayer standing cannot and should not be stretched so far.  

 The cases cited by the appellate court to justify this extravagant 

expansion of taxpayer standing should not be read to support it.  The court 

relied on cases in which taxpayers were granted standing to challenge the use 

of public funds to administer a statute they alleged to be facially invalid.  

Jenner, 2016 IL App (4th) 150522, ¶¶ 50-51.  In Krebs v. Thompson, for 

example, the plaintiff sought to prevent various public officials from 

“expending any funds of the State for the administration of an act” regulating 

professional engineering, which the plaintiff claimed, and the court ultimately 

held, was unconstitutional on its face for excessive vagueness.  387 Ill. at 472.  

Likewise, in Crusius v. Illinois Gaming Board, 348 Ill. App. 3d 44 (1st Dist. 

2004), aff’d on other grounds, 216 Ill. 2d 315 (2005), the taxpayer plaintiff sued 

to enjoin the use of state resources in administering a statute that he claimed 

was facially unconstitutional special legislation.  And the plaintiff in Snow v. 

Dixon alleged that a favorable “charter tax” rate granted to one railroad 

company by statute became a nullity when that railroad went out of business 

and sold its assets to a second railroad.  66 Ill. 2d 443, 449 (1977).  This Court 

agreed, holding that the favorable rate had been applied to the original 

railroad by virtue of an 1851 charter granted by the General Assembly but was 

“otherwise invalid.”  Id. at 465. 
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 These cases are in considerable tension with this Court’s overall 

jurisprudence on taxpayer standing, which is designed to permit challenges by 

taxpayers to government spending programs, not to any government action 

that happens to entail ancillary administrative costs (as all of them do).  The 

Court need not reconsider those cases here, however, as it can keep them 

within meaningful bounds by making clear that their holdings do not extend 

beyond claims asserting statutes to be facially invalid.  The resulting doctrine 

would be practically manageable, as the legislature generally appropriates 

money for the implementation of new statutes, and courts can presume that 

such implementation will cost an identifiable sum.  And it would have some 

logic: if a plaintiff’s claim is that the statute is invalid on its face, then every 

expenditure associated with its implementation could in some sense be 

described as unlawful.  Such a claim in effect raises the question of whether 

the government can lawfully undertake a statutorily authorized program at 

all. 

 The assertion of taxpayer standing in this case, by contrast, goes far 

beyond what cases like Krebs and Snow allow.  Plaintiffs do not allege that the 

Act itself, or the tax credits it authorizes, are unconstitutional or invalid.  

Rather, as the circuit court recognized, R.39, plaintiffs complain about how 

defendant is implementing the Act.  Their theory of standing would permit 

taxpayers to go to court whenever they believe a public officer is unlawfully 
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interpreting, implementing, or applying a concededly valid statute.
3

  The 

appellate court agreed, holding that “unless the administration of an illegal 

regulation is cost-free (and it is difficult to see how it ever would be), the 

taxpayer has standing to seek an injunction, regardless of whether the 

regulation would bring a net profit to the state and regardless of whether the 

cost of administration is small.”  Jenner, 2016 IL App (4th) 150522, ¶ 52 

(emphasis added).  This reasoning lacks any limiting principle: under it, every 

government action—not just an allegedly illegal regulation—can become the 

subject of litigation at the behest of any taxpayer.  Practically speaking, such 

an approach would be difficult for courts to manage, for in many cases it will 

be unclear, as it was in Lyons, whether a portion of the salaries of state 

employees or expenses for equipment or other costs was in fact devoted to the 

allegedly unlawful government action.  201 Ill. 2d at 538.  More fundamentally, 

the very possibility of such cases being brought, even if most were ultimately 

dismissed as meritless, would undermine the efficiency of public decision-

making and threaten to convert the courts into perpetual monitors of all 

manner of official actions. 

 The appellate court’s holding not only eviscerates this Court’s 

longstanding taxpayer standing doctrine and threatens to disrupt the orderly 

                                                 
3

 The complaint does not assert standing based on the cost of administering 

the regulation, C.3-12, but plaintiffs raised this theory in briefing and 
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administration of public policy—it is also unnecessary.  The Attorney General 

may pursue litigation to protect public funds pursuant to her constitutional 

common-law powers, which include the authority “to protect the public purse.”  

People ex rel. Hartigan v. E & E Hauling, Inc., 153 Ill. 2d 473, 483 (1992).  

Similar authority is established by Section 4 of the Attorney General Act, 

which gives the Attorney General the duty “[t]o enforce the proper application 

of funds appropriated to the public institutions of the State [and] prosecute 

breaches of trust in the administration of such funds. . .”  15 ILCS 205/4, par. 

Ninth (2016).  Sections 11–301 and 11–302 of the Code of Civil Procedure 

specifically authorize the Attorney General to bring an action “to restrain and 

enjoin the disbursement of public funds by any officer or officers of the State 

government.”  735 ILCS 5/11–301, 11–302 (2016).  Additionally, taxpayers and 

other citizens have opportunities to be heard with respect to the validity of 

regulations.  When regulations are proposed, they are subject to notice and 

comment and a public hearing by the Joint Committee on Administrative 

Review.  See 5 ILCS 100/5-40 (2016).  And once the regulations are enacted, 

citizens can lobby their legislators and other public officials to repeal, or 

exercise oversight with respect to, regulations that are alleged to be improper, 

or even just unwise.  Finally, any person adversely affected by application of 

the regulation to that person in a specific matter may contest its validity in the 

                                                                                                                                                 

argument on the motion to dismiss, C.93-95; R.18-19, and asked for leave to 
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courts, either directly or on administrative review.  See 735 ILCS 5–3/102 

(2016).  In short, there is no reason to throw the courthouse doors open to 

every Illinois taxpayer who believes that a government action is unlawful, in 

contravention of this Court’s traditional test for taxpayer standing. 

C. Plaintiffs are not liable to replenish funds that have 

never been paid into the treasury. 

 

 Finally, for plaintiffs to have standing as a taxpayers, they must show, 

in addition to an equitable interest in the funds at issue and an illegal 

disbursement or misappropriation of those funds, that they will be left with an 

obligation to replenish the treasury.  Stermer, 2014 IL App (4th) 130079, ¶ 29 

(citing cases).  Here, as described above, there has been no disbursement—the 

funds at issue never went into the treasury, much less back out of it again—so 

there is nothing to replenish.  See Oxford Dictionary of English 1493 (2d ed., 

rev. 2005) (defining “replenish” as to “fill (something) up again” or to “restore 

(a stock or supply) to a former level or condition”) (emphasis added).   

 Rather than address the plaintiffs’ inability to show their liability to 

replenish the treasury, the appellate court chose to “push” this requirement 

“off to one side.”  Jenner, 2016 IL App (4th) 150522 at ¶ 18.  It later returned 

to the issue just long enough to conclude that “such liability is not the sine qua 

non of taxpayer standing.”  Id. at ¶ 50.  That conclusion was wrong.   

 This Court has made clear that taxpayer standing to enjoin the 

                                                                                                                                                 

amend if necessary, C.95 n.1. 
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misappropriation of treasury funds “is based upon the taxpayers’ ownership of 

such funds and their liability to replenish the public treasury for the deficiency 

caused by such misappropriation,” Barco Mfg., 10 Ill. 2d at 160 (emphasis 

added), and that a complaint that fails to allege both of these elements of 

taxpayer standing is “fatally defective.” Golden, 408 Ill. at 131.  The appellate 

court has frequently enforced this limitation on taxpayer standing.  See, e.g., 

Marshall v. Cty. of Cook, 2016 IL App (1st) 142864, ¶ 16 (“taxpayer standing 

requires a specific showing that the plaintiff will be liable to replenish public 

revenues depleted by the misuse of those funds”); Schacht v. Brown, 2015 IL 

App (1st) 133035, ¶ 20 (“our case law on taxpayer standing requires a specific 

showing that the plaintiffs will be liable to replenish public revenues” depleted 

by misuse of public funds); Stermer, 2014 IL App (4th) 130079, ¶ 29 (plaintiff 

in taxpayer standing case must allege equitable ownership of funds depleted by 

misappropriation and liability to replenish them or complaint is fatally 

defective); Barber v. City of Springfield, 406 Ill. App. 3d 1099, 1102 (4th Dist. 

2011) (holding that the “key to taxpayer standing is the plaintiff’s liability to 

replenish public revenues depleted by an allegedly unlawful governmental 

action”); but see Crusius, 348 Ill. App. 3d at 49-51 (permitting taxpayer 

standing based on public resources allegedly being used to administer illegal 

legislative act).
4

 

                                                 
4

 The appellate court here depicted the liability-to-replenish requirement as an 
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 The appellate court’s rejection of the requirement of liability to 

replenish the treasury overlooks the basic function of standing doctrine, which 

is to ensure that the plaintiff has a real and concrete stake in the controversy.  

Lebron, 237 Ill. 2d at 252; Wexler, 211 Ill. 2d at 23; In re Marriage of 

Rodriguez, 131 Ill. 2d at 280.  Unless the challenged government action 

authorizes outlays of treasury funds that the plaintiff will be asked to make up 

for as a taxpayer, the plaintiff’s interest in the dispute is merely abstract or 

hypothetical, and that is not enough to support standing.  Powell, 2012 IL 

111714, ¶ 36.  A sufficient allegation of liability to replenish connects the 

allegations of a complaint to the plaintiff’s status as a taxpayer; without it, the 

complaint states only a “generalized grievance common to all members of the 

public.”  Greer, 122 Ill. 2d at 492-93.  Permitting such generalized claims to go 

forward would improperly involve the courts in a broad range of disputes over 

government action based on nothing more than the plaintiff’s disagreement 

with the challenged action rather than its concrete, adverse effect on the 

plaintiff.  See In re M.I., 2013 IL 113776, ¶ 32. 

                                                                                                                                                 

“alternative argument” for taxpayer standing, Jenner, 2016 IL App (4th) 

150522, ¶ 18, but as explained above, the two requirements go hand in hand: 

the right to enjoin misapplication of public funds is “based upon the taxpayers’ 

equitable ownership of such funds and their liability to replenish the public 

treasury for the deficiency.”  Scachitti, 215 Ill. 2d at 494 (emphasis added and 

citations omitted). 



 

 25 

CONCLUSION 

 For these reasons, the judgment of the appellate court should be 

reversed and the judgment of the circuit court should be affirmed.  
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